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RIGHTS TO INDIGENOUS CULTURE
IN COLOMBIA*

Jean E. Jackson

INTRODUCTION

This chapter uses three cases from indigenous Colombia to examine
the at times awkward relationship between the set of “basic” human
rights seen to reside in individuals (e.g., the right to be free from
killing, torture, or forced exile) and a set of collective rights known as
“rights to culture” (also known as “rights to difference”). Both sets of
rights appear in various covenants and treaties to which the country
has been a signatory, and they share some — but only some — of the
same intellectual and moral underpinnings. I also examine the prob-
lematic way both the Colombian government and indigenous com-
munities (henceforth pueblos') appeal to a discourse of culture when
disputes arise over who is entitled to claim the “right to culture.” The
conflicts these three cases illustrate have arisen in no small part due
to the fact that campaigns supporting basic human rights, and the

mobilizations around indigenous rights, have emerged out of signifi-
cantly different histories.

* _TEOCE like to thank Mark Goodale and Sally Merry for organizing this project and seeing it
HOE:wr. [ am also grateful to Joanne Rappaport, Margarita Chaves, Mark Goodale, Hugh
Justerson, and mmE Merry who read drafts and made useful suggestions. Advice and informa-
MOM n~o<,=._mm during conversations with Floro Tunubald in October 2004, and Luis Evelis

, An rade in February 23-24, 2006 are also gratefully acknowledged. The usual disclaimers apply.

Pueblo, a Spani i « ity,” i
pu oé‘: Spanish word meaning both “community,” and “people,” is shorter. All translations are
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I have been conducting research since 1968 on various topics in the
Vaupés, a department” in the southeastern part of the country. In the
carly 1980s I became interested in the indigenous rights mobilizing
taking place in the region, and subsequently expanded that interest to
include the organizing at the national and international levels (see
Warren and Jackson 2002; Jackson and Warren 2005). Security con-
cerns have prevented me from returning to the Vaupés (my last visit
took place in 1993) and, although I continue to travel to the country,
I have not embarked on a new long-term, ethnography-intensive
research project. In consequence, for the most part this chapter utilizes
secondary sources.

Background

In Colombia, as elsewhere in Latin America, indigenous mobilizing
at the national level took off during a period of political liberalization
in the 1980s and 1990s known as the democratic transition. These
reforms included a return to civilian rule and, with some exceptions,
a reduction of repressive state responses to dissent. Sixteen Latin
American countries instituted constitutional reforms.” Throughout
Latin America, but especially in Colombia, the reforms were intended
to address problems of corruption and lack of legitimacy, and to promote
rights discourses that would go a long way toward solving the “crisis of
representation” that characterized many governments in the region.

A key component of the reforms was the acknowledgment of the
diversity found within Latin American countries, often described in the
new constitutions in terms of a pluriethnic and multicultural citizenry.
The reforms seriously challenged dominant imaginaries of the proper
citizen as Spanish- (or Portuguese-) speaking, Catholic, and “modemn.”
Many countries redefined their pueblos’ legal status. In more general
terms, the reforms ushered in an era in which the very meanings of
citizenship, and of the state itself, were rethought.

Indigenous people have always been Latin America’s most disadvan-
taged and powerless sector, and throughout the past five centuries
mobilizations to protest exploitation, illegal appropriation of lands,
and other forms of institutionalized discrimination have been mounted.
A characteristic of the campaigns of the past twenty-odd years has been

2 A Colombian departamento is the equivalent of a US state.

3 Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominican Republic, Ecuador,
Guatemala, Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay, and Venezuela (Van Cotr
2000).
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a shift in argument from a “rights as minorities” discourse to one
claiming “rights as peoples.” Pueblos that argue from a position that
claims inherent rights, which derive from their status as autochthonous
peoples, are employing a discourse that avoids the assimilationist
implications of earlier appeals to minority rights. While the latter
signals membership in a larger polity, the inherent rights argument
strengthens claims to autonomy and self-determination. Demands at
the top of activists’ lists have included support for bilingual education,
traditional medical systems, collective land titling, and self-government
at local and regional levels. Legal leverage backing up these demands
is provided by the various international covenants and treaties ratified
by many Latin American states, among them the 1989 International
Labor Organization’s Indigenous and Tribal Peoples Convention 169.
Somewhat difficult to pinpoint because of their diffuse nature are the
effects on Latin American indigenous organizing of the embrace
throughout the region of multiculturalism, a set of ideas that celebrates
and works to protect ethnic and cultural diversity.” In many Latin
American venues, certainly Colombian ones, indigenous otherness
has come to be seen to involve a nonmaterialist and spiritual relation
to the land, consensual decision making, a holistic environmentalist
perspective, and a goal of reestablishing harmony in the social and
physical worlds. Embedded in these values are critiques of occidental
forms of authority, and the tendency to see nature as something to
control and commodify. The notion that sovereignty should be
invested in the nation-state has also been challenged, along with the
state’s monopoly on legitimate violence and claim to be the sole
authority to define democracy, citizenship, penal codes, and jurisdic-
tion (see Van Cott 2005). Unfortunately, although the region’s recent

* Other agreements include the UN’s draft Declaration on the Rights of Indigenous Peoples, and
the draft Inter- American Declaration on the Rights of Indigenous Peoples (see Ramos 1998; also
Swepston 1998).

* The earlier official discourse championed “universal and undifferentiated citizenship, shared
national identity and equality before the law” (Sieder 2002a: 4~5; also see Yashar 2005).
Needless to say, racial, ethnic and class inequities throughout the region have always revealed
a considerable gap between the discourse and reality. The degree to which multicultural projects
dovetail with neoliberal interests is hotly debated; see, for instance, Hale 2002, 2004; Povinelli
2002. Although multiculruralism does not constitute an ideology in the sense of masking a
dominant class interest (Povinelli 2002: 25), an obviously cruciat question remains as to why, in
contrast to earlier hegemonic visions of the post-colonial state as culturally homogeneous and
politically centralized, so many Latin American elites have found it in their interest to promote
multiculeuralism.
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democratization does constitute a significant achievement, for the most
part the impact has been confined to the formal domains of constitu-
tional recognition of indigenous rights, a modest amount of protective
legislation, and limited gains in the way of judicial decisions. Equally
unfortunately, following the reforms, in response to directives from
international lending agencies promoting neoliberal policies, legisla-
tion was passed in several countries, including Colombia, that
decreased the effectiveness of the constitutionally mandated protec-
tions. All in all, despite the reforms, Latin America’s indigenous people
continue to make up the poorest sector, and many communities face a
seriously eroding economic base.

In Colombia all of this change has taken place within the context
of a sixty-year-old conflict that successive governments, corrupt and
structurally weak, have not been able to end (see Chernick 2005).
Several kinds of armed actors are involved, including Marxist insur-
gents, paramilitaries, and state security forces. Narcotraffickers have
often complicated the picture through their large campaign contribu-
tions and other types of political and financial support which, although
illegal, politicians and their supporters have often found hard to resist.
Both the guerrillas and the paramilitaries have been heavily involved
in the illegal drug trade since the early 1980s. The war has taken more
than 350,000 lives, the vast majority of them civilians (Green 2005:
139), and created 3.2 million internally displaced people (out of a total
population of 43 million). Speeded-up globalization and capitalist
expansion have also played a part.

The country’s pueblos took an adamant stance against the US-backed
Plan Colombia (a six-year aid package begun in 2000°), protesting what
they saw as a disproportionate part’ of the aid package going to help
the military and police effort to eradicate illegal drug cultivation. The
strategy included aerial spraying of illegal crops, which resulted in com-
plaints about negative health consequences and damage to food crops.
Critics of the Plan argued in favor of a majority of the funds being used
to promote economic and social development, in particular projects
aimed at manual eradication of illegal crops and crop substitution.

¢ Developed by former President Andrés Pastrana (1998-2002) and the Clinton administration,
Plan Colombia was implemented on July 13, 2000 and ended six years later. The Plan's stated
purpose was to eradicate illegal drugs; additional goals were finding a way to end the country’s
forty-year-old armed conflict, and to promote economic and social development.

" In any given year between 68 and 75 percent of the funds; see Ramirez 2005 54.
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Many Latin American countries have been the recipients of various
neoliberal economic restructuring packages mandated by international
funding organizations like the World Bank and the Inter-American
Development Bank. Most Colombian pueblos oppose the free-trade
agreements the country has entered into, arguing that the poor are hit
hardest by structural adjustment and other austerity measures intended
to reduce fiscal and political instability and increase foreign invest-
ment. For example, leaders worry that new forest management laws
being pushed by the Uribe administration would hand over territory
controlled by pueblos to major corporate interests (Murillo 2006: 5-6).
In October 2004 a campaign organized by the Consejo Regional
Indigenadel Cauca (CRIC) (Regional Indigenous Council of Cauca)
and the Associacion de Cabildos Indigenas del Cauca {ACIN)
(Indigenous Authorities Association from the North of Cauca), which
called for a public vote on the free-trade agreement being negotiated
between Colombia, Peru, Ecuador and the United States, resulted in
98 percent of some 50,000 participants voting “no” to the free-trade
agreement.® Similar non-binding public referenda have been held more
recently. Neither the government of Andrés Pastrana (1998-2002) nor
of Alvaro Uribe Vélez (2002-2006) has been willing to enter into
serious dialogue with the sectors that have organized these protests.

Indigenous activists throughout Latin America often speak of the
importance of the concept of collective rights for achieving autonomy
and advancing other demands (see, for example, Van Cott 2005: 235).
Stavenhagen points out that granting rights to culture often presup-
poses collective rights “since some of these rights can only be enjoyed
by individuals in community with others, and such a community must
have the possibility to preserve, protect and develop its common
culture” (2002: 37). Pueblos struggle to convince government bureau-
crats and the courts of the validity of indigenous collective under-
standings of their “usos y costumbres” (uses and customs) — known as
customary law. In general the concept of collective rights has been
resisted by nation-states (see Rosen 1997). Western jurisprudence has
consistently displayed an ambivalence toward the idea, which stems in
part from the unfamiliar concepts underpinning the nature of those
rights. Western notions of rights are based on an ideology thar fore-
grounds the individual as the economic agent, bearer of rights and
obligations, and owner of property, as well as the notion that policies

8 I
Molano. 2004. Also see Miami Herald: #300,000 protesters jam Bogota square” October 14, 2004.
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and laws should (at least theoretically) apply to all citizens uniformly.
An example of such resistance is the United Kingdom’s decision in
2004 that collective human rights do not exist.” Another is a Canadian
court’s 1980 ruling that courts “cannot consider the merits of a case
respecting the collective rights of an indigenous party until that party
establishes to the satisfaction of the trial judge the extent to which
‘they and their ancestors were members of an organized society’ prior to
the arrival of European settlers” — virtually impossible in Canada, given

the criteria Europeans employed at the time to characterize “organized

society.”!0

Goodale in his Introduction to this title points out that while west-
ern conceptualizations of human rights have for the most part located
them in the individual, in fact the motivation for defining and protect-
ing them came from vulnerable populations experiencing horrendous
victimization throughout the twentieth century. The Colombian cases
show how attempts to reduce one kind of group vulnerability — the
ethnocide and genocide faced by Colombian pueblos (see Stavenhagen
2005; Jackson 2005) — clash with attempts to ease another kind of
vulnerability through the recognition and legal protection of certain
basic rights individuals are considered to possess by virtue of their
membership in the human race.!!

In sum, indigenous activists’ insistence on collective rights, includ-
ing control over resources, and pueblos’ right to develop their institu-
tions and development projects based on local usos y costumbres,
challenge the foundational assumptions of official juridical systems
throughout Latin America.

Perspectives and aims of essay

The three Colombian cases presented here were chosen in part for their
ability to illustrate some of the on-the-ground effects of the importation
of transnational human rights regimes into the country. The cases
permit an exploration of “the extent to which not only national but

? “Collective Rights & the UK — 2004” www.survival-international.org/news.phi’id=171,
accessed February 8, 2007.

19 The Hamlet of Baker Lake (1980), as cited in Asch 2005: 432-433. Blackburn discusses the
distinct “flavor of empire and of frontier” characterizing British Columbia (compared to the rest
of Canada), which was, until very recently, reflected in disputes over land ownership (2005:
587-588).

' Speed's chapter in this book (chapter 4) provides a Mexican case that illustrates the tensions
between universalism and relativism and between individual and collective rights. Also see

Speed 2006: 72.
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also international legal regimes ... dictate the contours and content
of claims and even of identities” (Cowan, Dembour, and Wilson
2001: 11). In the Introduction to this volume, Goodale argues that
the notion of “transcultural universal human rights is itself a product of
particular histories and cultural imperatives, so that it is simply not
possible to consider the idea of human rights ‘in the abstract’ ”. Goodale
also argues that the concept of transnationalism should not be confined
to a literal meaning (i.e., involving interaction between two or more
national states), which may lead to an over-emphasis on the activities
“most symbolic of the trans-boundary and horizontal interconnections
thar define contemporary human. rights networks” (Goodale,
Introduction to this volume), and a neglect of other, less immediately
visible, activities. In this chapter, “transnational” at times refers to
indigenous “nations” (pueblos) interacting with other pueblos, the
Colombian nation, or both. The cases I present provide instances of
transnational human rights discourse penetrating into, and in turn
being modified and transmitted out of, the most isolated and marginal-
ized of locales, a clear instance of human rights theories being shaped
and conceptualized “outside the centers of elite discourse” (Goodale,
Introduction to this volume). They also illustrate Merry’s point that the
notion of “local” is “deeply problematic” (2006: 39). Each case illus-
trates how pueblo members and institutions creatively engage the
specific logics of liberal multiculturalism, adopting what Wilson char-
acterizes as “pluralizing strategies adopted by indigenous elites that
employ the deceptively novel language of human rights” (2006: 79).
The cases support Goodale’s point that “the sites where human rights
unfold in practice do matter, and these sites are not simply nodes in a
virtual network, but actual places in social space, places which can
become law-like and coercive” (Introduction, p. 13 above). Hence,
the best theoretical framework for analyzing the Colombian materials
proves to be a discursive approach to human rights, one that assumes
that “social practice is, in part, constitutive of the idea of human rights,
rather than simply the testing ground . ..” (Introduction, p. 8 above).
We shall see that claiming and successfully securing these rights
requires a performance on the part of Colombian pueblos that power-
fully indexes such isolation and marginality, geographical and other-
wise, in order to maximally promote the likelihood that they will
continue to qualify as legitimate grantees of their rights to culture.
Unlike many kinds of people who claim various rights - women’s rights,
children’s rights, worker’s rights, and so on — who are members of fairly
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unproblematic categories, the kinds of people claiming indigenous
rights may be challenged as not indigenous, or not indigenous enough.
The cases presented below, particularly the third, illustrate a pueblo
strategy aimed at gaining official recognition, maintaining protection
of “usos y costumbres,” and improving access to resourcés, including
land. The strategy was developed upon pueblos’ discovery that they
needed to establish and regularly reestablish their legitimacy — legal
and otherwise — through a rhetoric of cultural difference and continuity
with a traditional past. We shall see that at times the rhetoric asserts an
incommensurability between the western and pueblo rights systems.
That is, not only is there at times no compelling reason for pueblos to
translate their cosmologies or social practices into the westernized
language of mainstream rights, at times pueblos will have strategic
reasons to present their cosmologies and traditional usos y costumbres
as simply untranslatable.'* Adopting this position helps to establish
and maintain claims to sovereignty, especially during disputes involv-
ing the interface between customary law and western law.

Finally, this chapter illustrates Goodale’s point about scale, that
notwithstanding the frequency with which human rights is articulated
in global terms, in practice the scale within which human rights is
actually encountered is far smaller. Of course a danger lurks, that of
spiraling “into the regress of particularism that often characterizes
accounts of human rights practice” (Introduction, p. 11 above). I
believe these Colombian cases help us to address broader issues, for
example, those concerned with the problematic arising from any effort
to protect human rights through constitutional guarantees when sov-
ereignty is located in an idea of “people” conceived of as diverse.

THE CASES

Colombia’s 1991 Constitution and subsequent legislation confirm the
country's status as a multicultural and pluri-ethnic nation.”> Members
of pueblos are rights-bearing autonomous citizens with special indi-
genous rights; that is, the Constitution guarantees pueblos’ right to
participate in civil society as ethnic citizens. The most recent phase of
Colombian indigenous organizing, begun in the late 1970s, vividly

12 See Graham 2002, and Rappaport 2005 on the notion of incommensurability.
B The actual language reads: “The state recognizes and protects the ethnic and cultural diversity
of the Colombian Nation.” Constitucion Politica de Colombia 1991, Art. 7.
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illustrates the international turn toward a rights discourse. Rights
language has deeply influenced the choices about what kind of
demands to make and how best to articulate claims. Indigenous leaders
have climbed on the rights rhetoric bandwagon in a number of ways.

The first way, claiming the “right to have rights,” argues from the
position of an excluded minority population (Ramirez 2002; see
Dagnino 1998: 50). While at times protests have focused on an abusive
even terrorist, state, at other times the complaint has pointed to m:.
absent state; in such locales residents find they are effectively non-
citizens with next to no de facto rights, an especially acute problem in
Colombia where the state is totally absent or minimally present (e.g.
police garrisons in the larger towns) in a fourth of the national 8583“
(see Ramirez 2001, 2002).

The second way concerns the right to participate in the political
process by running for public office. Given that only two percent of
the country’s population is indigenous, the gains in this area have
been nothing short of spectacular. Three indigenous representatives
of national organizations served on the Constituent Assembly that
wrote the constitution, and they significantly influenced parts of
the resulting document (Laurent 2004; Gros 2000; Murillo 1996).
Currently, indigenous representatives serve as legislators at both
national and departmental levels, participate in municipal politics
and one, Floro Tunubald, a Guambiano, served a term as mo<m50m
of the department of Cauca in the southern part of the country.
Indigenous candidates’ platforms often crusade for openness and trans-
parency and denounce “politics as usual” — usually seen to result in de
facto disenfranchisement and a government of elites that serves
elites.'* Exclusionary rhetoric has often been avoided, particularly at
the national level, and indigenous leaders have sought to form alli-
ances with nonindigenous popular organizations, leftist cadres, and
intellectuals. Such activist-politicians present an alternative that
appeals to unattached, disaffected voters, both indigenous and
nonindigenous.

The third way indigenous leaders have employed a rights discourse
involves their insistence on the “right to difference,” which opens the
door to an expansive, heterogeneous definition of “rights.” For example,
some activists, indigenous and not, have championed “Andean
democracy,” which envisions the community assembly of heads of

14 .. ) L.
This discussion of indigenous politicians mainly comes from Van Cott 2005.
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households as the authoritative decision-making body, working by
consensus rather than majority rule (Assies 2000: 9).

In Colombia discourses about indigenous rights are often highly
dynamic; close examination reveals processes of institutionalization
in which actors mutually influence each other. Interactions between
indigenous leaders and state functionaries will wring concessions from
the latter, which in turn inspire activists to re-frame their demands in
novel, often more expansive ways.

The 1991 constitution and subsequent legislation specify that “cus-
tomary law” will have power within indigenous territories (known
as resguardos, which are collectively owned and inalienable). The
Colombian constitution recognizes locally elected councils called
cabildos as the governing authority, in keeping with the communities’
usos y costumbres.'® This constitution promotes indigenous juridical
autonomy to the greatest extent in Latin America (Stavenhagen
2002: 33).'® In most countries, when the two systems interact, the
national legal system has almost inevitably taken precedence, reveal-
ing the basic hierarchy, rather than parity, characterizing the relation-
ship (see Yrigoyen 2002). We shall see that at times Colombia is an
exception.

Constitutional recognition of customary law in Colombia (and else-
where in Latin America) has been interpreted by many analysts as a
covert critique of the state, an acknowledgment that the state itself
needs to be restructured. Uttetly ineffective and corrupt courts have
been unable to act independently to carry out the rule of law in rural
affairs, whether it be in land disputes, theft, or interpersonal violence.!’
The hope for a restructured Colombian state, especially palpable during
the constitutional assembly deliberations in 1990, is understandable in
a country suffering the effects of a long-running civil war and saddled
with a weak government unable to administer a substantial part of

its territory. One extraordinary critique of government legitimacy
argues that indigenous people’s highly participatory norms for decision-
making can potentially help achieve democratization throughout the

!5 The actual wording of Article 330 reads: “In conformity with the Constitution and the laws,
indigenous territories will be governed by councils created and regulated in keeping with the
uses and customs of the communities ..."

¢ Note that one should not conceive of indigenous “customary law” in terms of a single coherent
body of indigenous customary law (see Sieder 2002a: 39).

7 Donna Van Cott, personal communication February 2006.
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country (Van Cott 2000; Rappaport 2003'®). The same has been
claimed for Colombia’s indigenous juridical structures: one reason
behind the official state support of local juridical systems is to reduce
case backlogs, eliminate extra-institutional conflict resolution and
violence, and formally recognize the legitimacy and effectiveness of
local institutions that are often perceived as more legitimate than state
courts (Van Cott 2000: 74, 112, 113-116).

The legitimacy of pueblo rule of law in the eyes of mainstream
Colombian society has been strengthened by pueblo members’
responses to the violence perpetrated on them. In 2001, for example,
when members of the larger (of two) guerrilla armies, the Fuerzas
Armadas Revolucionarias de Colombia {(FARC) (Colombian Armed
Revolutionary Forces), began firing homemade mortars on a police
station in the Nasa (also known as Pdez) community of Toribio, over
4,000 unarmed community members flooded its streets, ending the
attack (Rappaport 2003: 41). On other occasions dozens of commun-
ity members will travel to a guerrilla stronghold to obtain release of
a kidnapped leader."” Following the demobilization in 1990 of
an indigenous guerrilla organization known as Quintin Lame, the
Nasa resolved to oppose the presence of all armed actors in their
territory.”° Beginning in the late 1990s they developed a campaign
of pacific civil resistance, organizing an Indigenous Guard (guardia
indigena), whose members are unarmed, save for ceremonial staffs.?!
The Guard currently numbers about 7,000 men and women.?? This
ability to arrive at a consensus and forge a collective will to act in the
face of great danger has occasioned laudatory commentaries in the
media,?® church sermons, school lessons, and everyday conversations,

as does pueblo members’ obvious respect for leaders and traditional
authorities.

For a Mexican case, see Nash 2001.
See “Colombia: FARC releases indigenous leaders,” about four hundred Nasa obtaining the
release of Arquimedes Vitonds, mayor of Toribio, in September 2004 (Weekly Indigenous News,
culturalsurvival.org, reporting on a Reuters press release, September 17). Also see “Indigenas
rescatan su alcalde.” El Tiempo, April 14, 2003.
Mercado. 1993. %' Valencia. 2001.

Forero. 2005; Dudley. 2005; Klein. 2005. Also see Rappaport 2003; and Murillo 2006.
2 An example is the interest displayed when governors of fourteen indigenous cabildos in
northern Cauca received the Narional Peace Prize for their “Proyecto NASA” a coalition
working to maintain community neutrality and autonomy in the face of threats by armed
combatants: “‘Mds que neutrales, auténomos’.” El Espectador December 12, 2000.
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The case of Francisco Gembuel o -
Following the approval of the 1991 Constitution, .ﬁrm country’s ~5 i-
genous cabildos suddenly began to be @nmmm:nm.m with cases invo M_:m
accusations of serious crimes. Although in the m_mm.msn past local aut — _oT
ities had dealt with such cases, their legal machinery had long fa MD
into disuse, as prior to 1991 they had been handed overto n.ro state. HWm
pressure on cabildos to rise to the challenge of mm_c%nmﬁ_:m. cases like
these has been substantial. To begin with, the bare fact of being able to
exercise authority in this important domain has great m@.@mw.r Also, as
the entire process that led to the codification of new ethnic rights nm:_ﬂ.m
about through direct, successful engagement with Hrm.mnmﬁm and po _m
tical elite (Van Cott 2005; Yashar 2005), by mvos::m 9@ cou
succeed here as well, leaders hoped to retain, and if Uo.mm&_m increase,
the overall political strength, moral capital, and public support they
ired up to that point.
rmm_.mwﬂmﬂwawcm_ case is Mcmnm complex and aspects not _.,m_o<mbn to Bw
argument have been omitted.”* Some of the noBEnx:._mm are m.h:o_m ,
however, as they illustrate how the resolution of such ma@:am@ vm.Dan\
ces invariably occurs in extremely politicized contexts ,_Dn._c@»nm, in the ,
Colombian case, situations in which indigenous special _:Ema_nco.b is
being created at the same time it is vm:wm mnﬁrm@. My nosnmma%mnm M to
pay particular attention to the pueblos perception that de ending t m_M
jurisdiction and their juridical norms is crucial no.nrm Bm_sﬁmmﬂmzn% o
their general legal status, both in the eyes of their fellow On.v om _M:
citizens and abroad. I particularly consider the mm.smﬂm_ point :Mm e
above: pueblos’ evolving awareness that while at times w7w< nee rmo
translate their legal and moral reasoning — often a very difficule nwmr. -
into language that mainstream institutions can cnamnmﬁw&, wﬂzoﬁ Ma
times they need to argue that their reasoning is in wmnﬁ too “other n% e
able to be adequately translated. Asserting m:nﬁ _DnoBBn:ch_ﬂ _Qm
what Rappaport terms “the expression of sovereignty mrqocmr cu M.:w
difference” (2005: 236), strengthens their claim to being truly indige-
nous in the eyes of those who would challenge it. o .
The national media regularly report cases of ::mm_ﬁo.:m: w:.Emr\
ments being meted out. For example, one article in the daily EI Tiempo
titled “Stocks, to irresponsible fathers: Pdez women do not ao_mﬁwmm
being abandoned,” describes the decision by a female governor of a

2 Rappaport 2005, chapter 7 provides a much fulter discussion of this case. Also see Van Cott
2000: 114-116 Assies 2003: 174-177; Sénchez 2004: 421-436.
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cabildo to impose a sentence of stocks on men who neglect their wiv
m:m.nr:&m:. The article notes that while stocks are a Qm&mosm
n::_m?:m:ﬁ for homicide and theft, sentencing irresponsible fathers
to this punishment is new.?’ The individuals punished with the
stocks (introduced by the Spaniards?6) hang upside down by the mDEmm
?r.m D.ﬁ.ﬁ:@o article notes that “many of the punished HMBmE s;nmm
serious injuries on the ankles”). Another article relates how the forme
governor of a cabildo was given fourteen whip lashes AmmBmEmmmHmm
s:nr.m cattle whip on the legs) for the crime of adultery and neglect.?’
A third article reports on an adulterous pair receiving mm<m:~mm:m~mmr.
One of the whippers, the mother of the woman, said, “I'm o
daughter, but this is our law and we have to follow m,ﬂ.im . o
On August 19, 1996, the cabildo of Jambalé, a Nasa resguardo in th.
mmvmnﬁ:asm of Cauca in the southwestern part of the country, fou M
Francisco Gembuel Pechené, a Guambiano resident of .FBMM_E mMm
several companions guilty of murdering Marden Betancur Om:m
a mew. Gembuel subsequently challenged the verdict, claiming pr )
dural irregularities and insufficient evidence to no:imﬁ Qm:&mcw Mn.ﬂ
he mcﬁu.@onmm the cabildo’s use of these punishments in general, and HMwﬁ
Er_ﬁ_umwm and stocks had been used during his tenure as Em.mambm of
CRIC.” The case produced a great deal of discussion throughout th
country. Gembuel and several other men (the number given by n ;
paper accounts varies from five to twelve; Van Cott [2000: :MH M“,\\m\
.mm<m:v had publicly accused Betancur of being a pdjaro, a E.n& mmmm o
in the employ of the paramilitaries in the area. The Zmﬁ.mos& Liber mﬁm.m_s
Army (Ejército de Liberacién Nacional — ELN), the smaller of Oowo:wvwo_s
two guerrilla armies, had carried out the actual killing, gunnin Em X
down during a municipal celebration. The Jambalé nmv:mo mnn:mmma Hm:
men as the intellectual authors of the crime. Both Gembuel M
Betancur were well-known leaders; Gembuel had been a memb m:m
FB_umr\w“m cabildo, and president of the CRIC, and wmmmsncnmw\o
Jambalé’s mayor when he was killed. The initial provocation was s mm
to have been resentment on the part of Gembuel and his allies, Sﬂo

5 El Tiempo “Cepo,

% 2000.

" M%MMWWM”H MWWW Nmmp El .:w:%o_ “ _m_m:B,n_.m he obrado de manera limpia’” July 12, 1998
e mmmﬁam H75 igenous governor, El Tiempo May 14, 2000. Interestingly, the —.,mnncn A.u?rm
iohool e wnn:mmm. Feliciano Valencia, saying he “shouldn’t be blamed b

) defends the ecause women

“Castigan pareja indi infidelidad.”
2 Zoiwonmmy%mwm—.g 1gena paez por infidelidad.” El Espectador, June 5, 2000.

a . T
padres irresponsables: mujeres paeces no tolerdn el abandono” May 10
,
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belonged to a rival CRIC faction, that Betancur had won Jambald’s
highly contested 1994 mayoral election. Gembuel was sentenced to
fifteen minutes in the stocks, sixty whip lashes, and banishment from
Nasa territory.”° The others received the same or lesser sentences.

Residents of Jambalé were divided with respect to which authority
should have conducted the trial — some believed the accused should
have been turned over to the state judicial system. On December 24
Gembuel was given eight lashes, but his daughter and others physically
blocked the administration of further punishment. The families and
friends of the convicted individuals, a group of some ninety people,
both indigenous and not, occupied a church in Popayén (the capital of
Cauca), protesting both the sentence and the process.”’ The (non-
indigenous) Public Defender of Cauca (Defensor del Pueblo de Cauca),
a kind of ombudsman, also intervened, asking Gembuel to bring a
constitutional suit (“accién de tutela”) to avoid the punishment. He
did, and the judge ruled that whipping was, in fact, torture, a decision
upheld in an appellate court. International protests had been mounted;
Amnesty International demanded that the sentence of whipping be
suspended, and called on the civil authorities (the governor of Cauca)
to prohibit further punishment of this nature.’

Subsequently, on January 11, an assembly of approximately a thou-
sand Nasa decided to reopen the investigation. The assembly post-
poned the punishment to February 20, and stated that, come what may,
they would complete the sentence on that date. A new commission was
appointed to review the accusations and the entire process.>> The
cabildo governors reaffirmed that four men would receive sixty lashes,
five would receive thirty, and all would be exiled. A protracted debate
by representatives of sixty cabildos had preceded this decision,** during
which many issues had surfaced, among them the dangerous influence
of “white law” on indigenous law. By this time ELN had sent a com-
munication to the cabildos saying that the killing of Betancur had

30 For comparison, another article reported that cabildos in the north of Cauca carried out a
sentence of fifty lashes on an Indian who had murdered his grandmother. He was also sentenced
to five years of forced labor for the community. Garcia. 1997d.

“Protestan por pena de latigo a indigenas: Noventa nativos ocuparon la Basilica Menor de
Popayan.” El Tiempo January 9, 1997.

On January 3, 1997 Susan Lee was cited as saying that: “the application of corporal punishment
on a convict, no matter what nature of crime, constitutes a cruel, inhuman and degrading
punishment, contrary to that established in Article 5 of the Universal Declaration of Human
Rights.” (“Amnistfa rechaza latigazos a paeces.” El Tiempo January 8, 1997).

Garcfa. 1997¢.  ** Garcia. 1997a.
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been a mistake, as he had not been a hired assassin in the pay of the
paramilitaries.’

The case wended its way to the Constitutional Court, which ruled on
October 15, 1997 that concepts like human rights, due process, and
torture are not universal, but context-dependent, and that the use of
the whip “accorded with Nasa cosmovision and was, therefore, not an
instrument of torture” (Rappaport 2005: 249). But while the appeals
process was still underway, Gembuel left Nasa territory and was never
punished.

The debate received widespread coverage in the newspapers and
television. How the conflict was framed varied. One sympathetic
article discusses how good a deterrent stocks are, for there reportedly
had been only eighteen cases of robbery and infidelity in a community
of around 4,600 inhabitants. After describing the stocks the article
concludes: “although Colombian law does not understand this, these
sanctions permit the rehabilitation of the person, because everyone
witnesses the punishment being carried out, and a lesson is learned by
all.”*¢ Another fairly sympathetic article, subtitled, “White law does
not wash away the blame” quotes the Jambalé governor as saying that
while they respect white law, they have to carry out the sentence passed
down by their own judicial authorities.>” However, accompanying this
story are rather disturbing photographs of a whip and the town’s stocks.

Nasa leaders defended the sentences by elaborating the intentions
embedded in Nasa customary law, which, as we have seen, were picked
up by the press. Unlike spending years in a penitentiary, the punish-
ments allowed reintegration of the convicted into society. Luis Alberto
Pass, governor of Jambal6, commented that even though the accused
might prefer jail, “indigenous law affirms that jails are a cruelty that
alienates the individual from his family and fills him with vices.”3®
A nationally-known Nasa leader and former senator, Anatolio Quira,
complained that sixty-three natives were in Colombian jails, when
they should have been working on behalf of their communities. He
added that the only consequence of the punishment intended for
Gembuel and his associates would be “the rehabilitation and reincor-
poration of the guilty.””® Rappaport notes that the reconciliation
between an individual and the community is achieved not only

¥ “Aplazan latigazos contra cinco indigenas paeces: Eln dice que fue un error asesinato de
alcalde.” El Tiempo January 11, 1997.

’% Mompotes. 1997a. 37 EJ Tiempo “Paeces levantarin 300 veces el latigo” January 10, 1997.
% Mompotes. 1997b. ** Garcia. 1997d.
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through the punishment itself but also through Hr.m mo_:.woca of ritual
accompanying it, during which some cabildo officials briefly put them-
selves in the stocks, advice is provided, a shamanic ceremony is con-
ducted, and, following the punishment, women ritually wash the
offender’s wounds (Rappaport 2005: 241). 4 .

Nasa questioned by journalists as to érmnwmﬂ. they saw their Qw&\
tional punishment as torture replied in the Dmmmﬂ%ﬂ on the contrary, it
was a way to secure harmony in the ooB:EEQ,. Many Zwmw 8@.9,8&
being anxious about further bloodshed nmm:._c:m from an inevitable
deepening of the divisions between factions if &m sentences were not
carried out. As Passt put it, “it is possible that this [sentence] Bﬁrm be
seen by western culture as a rebellion against the tutela msa against
ordinary law, but we are certain that it is this oﬁwwm_n law nrm.ﬁ is threat-
ening the social equilibrium among the indigenas. Famamm::m_«m even
one of the accused, Alirio Pitto, who was not sentenced to érﬁvﬁm
but would lose his political rights and be exiled, confirmed that a main
goal was to find a way “to end the opposition that questions the work of
the governor.”*

Another line of defense in favor of carrying out the sentences arose
out of a fear that Gembuel’s winning the tutela would set a precedent:
“with this tutela and that tutela we'll eventually have to bury our stocks
and our éfﬁm.:é The stakes were high, due to a well-founded fear that
the ruling in the Gembuel case would define once .msm for m.= éro had
the authority to judge crimes when both Doswsa_mw:ocm justice and
indigenous justice were involved, thereby mmS_u_.ar_:m the degree of
autonomy permitted to the country’s pueblos in this area of _.m.i.
Arguments enlisted the themes of jurisdiction and EnoBEmmem_u:_mN
between the two legal systems. As Anatolio Quird argued, “ordinary
(western) justice “didn’t touch” the indigenous governors :vmn.mcmm we
are acting within indigenous law.” Jests Pifiacug, mros\vww.m&m:ﬁ of
CRIC (and future senator) said that Amnesty International’s _:Hmzm:,\
tion “has created a confusion of laws because the Westerners don't
understand indigenous law.”

40 Garcia. 1997b. Note that Gembuel is quoted as saying Hrwﬁ completing r._m mm:mﬁmanm:om mcﬂ,\
lashes on February 20 would definitely constitute torture _un.nm:mm one nrm,m Wm fore mm ro the
sixty lashes have been administered.” He requests that sanctions not in violation of human
rights be applied.

1 Garcia. 1997b.  ** Garcia. 1997b. . -

4 EI Tiempo, “Aplazan latigazos contra cinco indigenas paeces.” January 11, 1997.
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A final, crucial theme also appears: the pride felt by the Nasa of
having reduced the influence of ELN in their territories. Cristébal
Secue, a Nasa leader and activist, emphasized how crucial ir was that
the cabildo successfully decide such cases, for failing to punish wrong-
doers would virtually guarantee that “guerrilla justice” would be meted
out. The wrongdoers would be killed and the influence of the armed
groups in indigenous communities would once again be dramatically
manifested (Rappaport 2005: 258). Rappaport concludes that a major
causal factor behind the efforts to define and implement legal jurisdic-
tion is “to establish a legitimate local authority in the face of the
threat of guerrilla, paramilitary, and army hegemony, in the absence
of efforts on the part of the Colombian state to contain armed actors”
(2005: 244).

The Gembuel case illustrates several general themes, one of which is
clearly the contradiction between usos y costumbres being understood as
legitimate forms of legality “that must ultimately supplant Colombian
legal usages in the resguardos” (Rappaport 2005: 229), and “indigenous
people’s individual rights as Colombian citizens to due process and to
fair and reasonable punishment” (Rappaport 2005: 229). Both tradi-
tional authorities and the state juridical apparatus always play roles in
cases involving indigenous and nonindigenous parties, as well as when
convicted pueblo members appeal their sentence by turning to western
courts, as we saw here. Disputes over jurisdiction frequently arise in
such instances. Local decisions may be accused of being discriminatory,
authoritarian, or intrusive into Private space. Usually the underlying
issue is a perceived incompatibility between local fact-finding proce-
dures or the decision itself, and fundamental tenets of western law. In
Colombia customary law involves issues of social citizenship, ethnic
minority demands, and human rights, but also playing a role is a

community’s awareness that it needs a consensus about conceptions
of, and proper performance of, “otherness” if their collective pueblo
identity is to remain in good standing in everyone’s eyes, their own and
outsiders’. The effort to clarify the relationship between indigenous
special jurisdiction and western law is still very much under construc-
tion, an effort taking place in grassroots legal committees, cabildo
meetings, assemblies attended by authorities (from, as we have seen,
as many as sixty cabildos), appellate courts, and the Constitutional
Court itself (see Rappaport 2005: 235). It is clear that, no matter where
the Colombian experiment in legal pluralism ends up, special indi-
genous jurisdiction will always exist in tension with the mainstream
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defended himself by saying that he had always worked in a “clean”
manner in his public life.*’ A coalition composed of ASI and the Franja
Amarilla (Yellow Stripe) party had put him up for office, and in the
moment of choosing an option, Pifacué later stated that “in a conscious
and free manner” he decided to vore for Serpa, Franja Amarilla’s
candidate. Accusing Pifiacué of “high treason,” the president of AS]
said that choosing to honor the other party’s request constituted a
violation of autochthonous laws.*0 According to ASI officials,
Pifiacué’s action constituted a serious misstep, for he had bypassed
indigenous honor codes as well as revealing an unacceptable attitude.’
ASI was also angry about Pifiacué’s alliance with a traditional party
(the Liberals), but what had really hurt them, officials said, was the fact
that he had not kept his word. Pifiacué announced that he would not
assume the senate seat he had been elected to, scheduled for July 20,
because he considered himself “morally impeded to represent the
indigenous community before the country” until the matter could be
resolved.*® He commented that he did not repent of renouncing his
senate seat because he preferred losing it to losing his fatherland:
“Asistiré a Paniquitd y me someteré al fallo para no perder mi patria.”*).
An assembly was scheduled for July 15 to consider ASI’s demand.
During the ensuing discussions, ASI held firm, but it became clear that
various cabildos supported Pifiacué, who noted that it was ASI that was
questioning his vote for Serpa, rather than the overall indigenous
community, and that “although ASI requests the punishment, not
everyone in the indigenous community is in favor of it.”*° CRIC
subsequently scheduled another assembly for both the 15th and 16¢th,
in a town in Paniquit4 (Totors) in the eastern part of Cauca, some four
hours by road from the location of the assembly ASI had scheduled.
The ASI assembly was cancelled after Pifiacué asserted that he would
not attend it. Pifiacué had said that, rather than ASI, his “legitimate
judges are the indigenous communities, with their governors.”’!
Although he did not explicitly refer to ASIs juridical legitimacy, this
statement clearly challenged ASI’s authority to conduct such a meet-
ing, its cancellation an obvious loss of face for the organization. Pifiacué

* Fl Tiempo, “‘Siempre he obrado de manera limpia’ " July 12, 1998.

¥ g Tiempo “Pifiacué no se posesionard como senador,” July 9, 1998,

# Mompotes. 1998b. 4 E| Tiempo “Pifiacué no se posesionard como senador,” July 9, 1998.

* Mompotes. 1998b. % EI Tiempo “Pifiacué no se posesionard como senador,” July 9, 1998.

TR Tiempo, “Juicio ‘politico’ indigena: Jesus Pifiacué serg juzgado en su comunidad por vorar por
Serpa,” July 12, 1998. The rest of this paragraph is taken from the same article.
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said he respected the decision to punish r:d according to Nasa _Mi. wﬂm
he would not dodge the judgment, even if he were sentenced to be
irmwmmmm.o the meeting possible punishments were &mm:mmmm“ physical
(whip and stocks), and “moral.” The latter éoc_m consist of not m:m_oé\
ing Pifiacué to assume public office. Such “moral .v:EmT.BmE _W aform
of ostracism: while the convicted are not forcibly exiled, they mHM
politically isolated.”* Twelve cabildo governors from Hrm. DOQJ mm<o.8m
whipping, and discussed a sentence of fifty lashes. Uﬂ.:..:ﬂm Mrmm v_wjo
Pifiacué spoke with many Nasa, analyzing the possibility of his being
in light of Nasa law. .
mvm—mw\wnn_:m nonwcwmﬁmm punishment in the form of being thrown into mrm_
sacred lake of Juan Tama in the eastern part of Om:.nm_ a traditiona
ritual that had lapsed at the beginning of the twentieth century vcm
revived in 1983. Pifiacué cited a statement by n::Ew hero ?w: Tama:
“the Nasa should never permit external visions to 55&@. into Z.mmm
spirituality.””” Juan Tama had made these remarks vmmoa.m m_.mmnbwm.:wum
into the lake 200 years earlier, out of desperation about divisions within
eblo.**
nrmnuﬂmﬁmm%wmwomam& day of July 15 the deliberations, in HTMm form %m
private discussion (no cameras or tape recorders), _ummm.:. In mvm
middle of the discussions the judges found that no .2\76 o.ocE M
located; none of the 500 who attended nrm.wm.:m@::m session _Ww
brought one.’® Although the governor of _umz_@::m.noBBm:HmM nmm,m
“during the decision-making it is better to have a whip ready at mwus ,
he himself hadn’t whipped “even his children.” In fact, no one had nmm
punished in this manner in Paniquitd. Several authorities left Hov_no
for a whip. Another reason given as to why no one rwa thought to Ewm
a whip was because many people felt that TmmMCo did not deserve to be
i “for acting in a democratic manner. o
bcmﬁﬂwm%\m/\m mo<mamsoa agreed to a sentence nm m::mmmaa.ém.mr in ?ﬂm
Tama lake, a ritual of “refrescamiento” (“cooling”).”* This :ﬁ.-& focmm
be secret and conducted in silence, preceded by deep meditation.
Pifiacué would first walk for more than six hours to get to the lake,
a difficult journey that needed permission from various Nasa mrmmsmsm
and required very experienced guides. At dawn, after he and ten

i justici " 12, 1998.
El Tiempo “Una justicia de dolor y leyenda” July 12,
53 Zon_mmwm. 1998b.  >* Campo. 1998. 3 w?auoaﬂ_ Sm,@_
56 . 1998b. The rest of this paragraph draws on this article. -
57 W\A%-”%%ﬂwmom. 8 Garcfa 16. 1998. The rest of this paragraph draws on this article.
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shamans had spent the night in the freezing cold (at 4,400 meters) the

would throw him, nude, into the water. This dunking would UEDM
new energy to him “in order to begin to walk the road back” to
re-incorporation within the Nasa community. In the process of getting
out of the extremely cold lake Pifiacué would use up every bit of energy

Eumnwﬂ:m him from the “bad spirits.” Following the bcswmram:m
Pifiacué would be able to assume his seat in the senate, and continue
to represent indigenous cabildos. He would also have to acknowledge
his error in front of the governors and the public, both indigenous and
nonindigenous, as well as agree to improve his conduct. Finally, Pifiacué
éo:_m.vm,\m to visit all of the resguardos to beg pardon and _Ba@ his
commitments with his community. ASI agreed with this punishment

Pifiacué subsequently did ask for forgiveness “before public opinion »
and acknowledged that he had committed an infraction of the rules wbm
he also excused himself somewhat by saying the mistake rmnnmzmm. due
to the impossibility of consulting with the authorities in time.*

The Gembuel and Pifiacué cases have a lot in common, although the
outcomes differed fundamentally, and electoral politics ﬁ__mﬁn_ a major
role in the latter. Once again, newspapers and television turned their
mmN.o.S customary law. Once again questions were raised about the
legitimacy of these laws: because they had been passed down orally from
.mm:m.amn._oz to generation, “details about amount and manner of admin-
istering or about the kinds of crimes that warranted the punishments
were lacking.”®® Once again justifications were proffered based on
ﬂmwmv::mnsm the accused by punishing and shaming them before the
community.

O:.nm. again, voices were heard expressing anxiety that serious inter-
nal divisions might be exacerbated. And although debates on the
degree of ASI's juridical legitimacy were not referred to in the national
media, clearly they represented another potential source of ill will
Once again the importance of arriving at a correct solution Ewm.
described as crucial to the maintenance of traditional order and justice
Once again the press reported pueblo members’ conviction that 5&\.
genous customary law was superior in several important respects — an
example being ASI member Manuel Santos Poto’s comment that being

thrown in prison “fa ' i
LowT % t from one’s community and lands” was worse than
whipping.

59
Mompotes. 1998a.  ° El Tiempo justici
. : - . po “Una justicia de dolor y | da"
! El Tiempo “Una justicia de dolor y leyenda” July 12, _oom.< yendarJuly 12, 1998,
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The Pifiacué case demonstrates many of the complications that can
arise when indigenous communities attempt to apply traditional justice
systems in highly visible, politicized contexts. An insistence that Nasa
laws be followed and Nasa traditional authorities be respected stood
side by side with worries about increased factionalization and concerns
to minimize negative publicity produced by punishments seen by main-
stream society to violate basic human rights.%

The case also produced instances of a discourse encountered in the

larger society about the valuable lessons to be learned from the life
ways of the country’s indigenous citizens. In a piece titled “Social
laboratory,” the columnist Manuel Hernéndez begins by speaking
about how the new constitution finally provides “recognition and
identity to Colombia’s ethnic communities, which suffered discrim-
ination and abandonment.”®® Under continuing great hardships, he
continues, Colombia’s pueblos are working hard, and have construc-
tive lessons to teach the rest of the country. The “moral sanction”
Pifiacué underwent demonstrates the vitality of indigenous customs.
Herndndez criticizes the way some journalists sensationalized the
story, saying they intended to “damage the relations within the [indi-
genous] community, as well as advance the media’s political ends.”
Hernandez comments that in the Pifiacué case, unlike mainstream
society, punishers and the accused had joked among themselves during
the long walk, and although the punishment was indeed meted out,
“the power of individual jurisdiction remained intact.” Also, he con-
tinues, the antagonism and ill will, so frequent in judicial proceedings
“of the so-called ‘civilized’ sectors” were absent. “This demonstrates
that pueblos know to withstand the siege mounted by the mass media,
which so often attempts to put words in the mouths of people in the
news, a morbid fascination actually invented by the journalists
themselves.”

The role played by whips, stocks and coerced exile in both cases
resonates with Elizabeth Povinelli’s employment of the concept of
“repugnance” in her examination of Australia’s multiculturalist laws
and federal policies. When behaviors become “repugnant” they
threaten to “shatter the skeletal structure” of state law. The resulting
experience of “fundamental alterity” transforms the subaltern into

62 Gee Sierra (1995), for a Mexican judicial proceeding involving somewhat similar discussions.
63 Hernandez. 1998. The rest of this paragraph is based on this article.
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Chaves documents a process of re-indigenization of communities of
colonos (settlers) in the region (2003, 2005; also see Ramirez 2002).
These were ethnically diverse families who arrived in successive waves
from various parts of the country over the past seventy-odd years, many
of them fleeing the mid-century bloody conflict raging in Andean areas
known as “La Violencia” that left 200,000 dead (Chernick 2005: 178).
National and regional Indigenous Affairs Offices (Divisién de Asuntos
Indigenas — DAI) are in charge of creating and implementing govern-
ment policy for the country’s pueblos. Successive Putumayo censuses
had shown that both numbers of indigenous individuals and of cabildos
had been rapidly increasing (Chaves 2003: 122, also see Chaves 2005),
producing great consternation among regional and national DAI
authorities. Members of recognized cabildos in the region also were
expressing dismay, for they considered these reindigenized cabildos
competitors for scarce state resources (which include benefits in the
areas of health, scholarships, exemption from the military, availability
of certain economic resources, and a greater likelihood of obtaining
land [see Jackson 1996, 2002b]). Chaves argues that these processes
of recovery and “recreation” of identity should not be seen only in
instrumental terms, as the shift that had taken place during the pre-
vious twenty-five years (particularly during the constitutional process)
from a valorization of blanqueamiento (whitening) to a valorization of
indigenization, had had powerful effects, both symbolic and emotional
(2003:192).

Chaves notes that the dynamic identitarian discourses in these
remote places reflect similar ones taking place at national and inter-
national levels; the latter enter regions like the Putumayo via many
routes. An example is the different “qualitative scales” of indigeneity
that were being created to pinpoint the “quality” or “grade” of indige-
nousness of recognized indigenous communities.%® Long-time resident
Putumayo Indians were increasingly becoming aware of ways in which
the colono was also being excluded from the world of “white” domina-
tion (2003: 209), an ever-growing exclusion due to oil exploration in
the area. From the perspective of the state, Chaves comments, all
groups continued to occupy positions of subalternity, in which all rights
were subject to challenge — anyone's “right to have rights” could

increasingly be impugned.

66 Chaves 2001: 172. Recall the criterion of “level of purity” employed by some Constitutional
Court magistrates in the Gembuel case.
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Unlike many indigenous communities in the area, which had often
wanted to marginalize themselves further to escape the reach of the
state, Chaves comments that colonos had always resisted their margin-
alization (also see Ramirez 2002); what was new in Putumayo is that the
most recent resistance has taken the form of reindigenization, including
the creation of new cabildos. Chaves documents the way in which a
process that resulted in an increasingly “objective reality” of the “indio”
ironically emerged out of the state’s requirement that petitioner colonos
demonstrate their indigeneity, with the obvious goal of setting stand-
ards they could not meet. The state required a “purification” of the
censuses of already existing cabildos, in essence a form of ethnic
cleansing; everyone had to demonstrate they were indigenous by lan-
guage and usos y costumbres (Chaves 2003: 126). (Note that many of
the petitioner colono families saw themselves as always having been
indigenous, as their forbears originally came from highland pueblos like
the Nasa, seeking land and fleeing the conflict).
When the state, represented by the DAI regional director (a mem-
ber of the Inga pueblo, one of the several local pueblos opposed to
the formation of new cabildos), decreed that multi-ethnic cabildos
were not permitted, the colonos continued to push, asking why such
cabildos did not qualify. When DAI obliged with ever more precise
specifications, these cabildos proceeded to meet them and reapply.
Chaves likens this back-and-forth process to a hall of mirrors (2003:
134). The colono groups increasingly valorized and talked up those
physical characteristics and indigenous-derived practices — usos y
costumbres — that would mark them as ethnically different in the
eyes of both the state and the other pueblos in the area. At one
point, over the space of only three months, DAI sent out four
circularesfordenanzas (policy statements) intended to halt the forma-
tion of new cabildos and end the emergence of new ethnicities. But
these circulars had the opposite effect, for each proclamation detail-
ing the increasingly precise requirements allowed the colonos to more
precisely adjust their cultural identity. The petitioners began to find
genealogical “footprints” in their shared last names, and began to
rename their cabildos, sometimes several times. For example, one
first went from Cabildo Multiénico Urbano de Puerto Caicedo (consist-
ing of Nasa, Awa, Inga and some Afro-Colombians from Cauca) to
the Cabildo Pdez de la Zona Urbana de Puerto Caicedo (indicating a
cabildo made up only of Pée:z [Nasa]), and then to Nasa Ku'esh Tata
Wala, a Nasa name intended to convey that the “purification” of the
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and citizens, both indigenous and nonindigenous, both nearby and far
away, and over time the new pueblos become indigenous for most
intents and purposes. These communities provide a superb example of
subjects creatively engaging “the slippages, dispersions, and ambiva-
lences of discursive and moral formations that make up their lives”
(Povinelli 2002: 29). The Colombian materials confirm Cowan’s point
that “the recent revision of political and legal structures to recognize
‘culture’ and ‘multiculturalism’ has its own transformative effects, shap-
ing and at times creating that which it purports merely to recognize”

(2006: 17-18).

CONCLUSIONS

We see that in Colombia, as well as in many other countries, debates
about the recognition of customary law have opened up spaces for
citizens, indigenous and not, to rethink the state in its entirety, and
to contest the parameters of government and other political institu-
tions. If a nation’s citizens are so diverse, a diversity legally recognized
by the most fundamental law of the land, what does citizenship, in fact,
consist of? Clearly, any comprehensive analysis of identity politics in
Latin America must include discussion of how the identity of the state
itself is being reformulated (see Warren and Jackson 2002: 20).
The two Nasa cases contain a worry one finds throughout the
literature on indigenous customary law: that a pueblo’s “culture,” or
their “otherness” will be restricted or otherwise diminished as a result of
increased participation in modern life. “Culture” is not the same as
autonomy, but the two are deeply imbricated. Most Colombian pueblo
members do not want their indigenousness diminished; not only would
they lose something of value, but they would run the risk of losing their
right to occupy the “savage slot” created for them by the nonindigenous
Colombian society (and international actors'©). Pueblos and their
allies know that successful representation of indigenous authority and
authenticity must occur if leaders are to be granted the right to repre-
sent their pueblo.”! The enactment of indigenous law and the

0 See Trouillot 1991; Merry 2001: 41; also see Castaiieda 2004 on the Yucatec Maya’s unwitl-
ingness to occupy this “slot.”

"1 [ do not mean to imply that pueblos are not riddled with conflicts, nor suggest that local
hierarchies do not result in unequal access to resources and power. Decision-making mecha-
nisms that exclude and marginalize result in some members — most often women, poorer
families, the younger generation — having less of a voice. A romantic view of pueblos as
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subversion of federal and municipal law are clearly two very important
sites at which successful performance of self-authenticating practices
helps to achieve this goal. But the cultural content of such perform-
ances needs to be “acceptable”; these cases illustrate what can happen
when “repugnance” intrudes, for when liberal members of mainstream
society confront “intractable” social differences that their moral sensi-
bility rejects, their experiences of “moments of fundamental and
uncanny alterity” result in impasses (Povinelli 2002: 13).

All three cases, especially the Putumayo one, itlustrate “the complex
and contradictory consequences of being granted rights on the basis of
having a culture and a cultural identity” (Cowan 2006: 18). Cortning up
with acceptable forms of cultural difference, not too “other” (which
runs the risk of “repugnance”), yet different enough to offer the best
possible likelihood of a pueblo’s claims being recognized, is quite a
balancing act. Communities are requested to produce “a detailed
account of the content of their traditions and the force with which
they identify with them — discursive, practical, and dispositional states”
(Povinelli 2002: 39) congruent with mainstream society’s imaginary of
“real” indigeneity. Povinelli characterizes “dominant multiculturalism”
as inspiring subaltern and minority subjects “to identify with the
impossible object of an authentic self-identity ... a domesticated
nonconflictual ‘traditional’ form of sociality and ( inter)subjectivity”
(2002: 6). A close examination of the above cases has allowed us to
better understand how Colombia’s particular version, visible in the
actions taken by various kinds of judges, policies implemented by
state officials, and articles written by journalists, works.

These cases, especially the third, reveal a dynamic process of appro-
priation, contestation, and re-fashioning of western meanings, in par-
ticular that of “culture.” The diverse meanings and roles the culture
concept takes on can resist elements of its western ideological under-
pinnings, and become a subaltern political tool. As such these cases
pose challenges to conventional boundaries of cultural and political
representation and social practice (Alvarez, Dagnino, and Escobar
1998: 8), as well as to the international community’s use of “culture,”

cohesive and consensus-based communities can be sustained onl
reveal actions and underlying values that are anything but fair
vulnerable sectors feel abour the status quo, or even about the
culture according to their own normativity and rules must, of course, be investigated ethno-
graphically in each case. Assies, vander Haar, and Hoekema point out that “indigenous women
may contest aspects of their culture without abandoning the defence of a culture of their own”

(2000: 313).

y from a distance; up close they
or democratic. How these more
desirability of transforming their
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These three Colombian cases illustrate that culture is a 95356: o
all institutions, ‘a set of material practices which constitute meanings,
values and subjectivities’” (Jordan and Weedon, 1995: 8, as cited in
Alvarez, Dagnino and Escobar 1998: 3).

The Colombian examples illustrate how the concept of human
rights, although often seen as universal, is coming to be seen T_\ mOBm_
scholars and activists as a product of Western cultural and 58_ ectua
history (see Speed, chapter 4 in this <o.r.:5mv.. mnro_wa rmeZm.ﬂQ
(1997: 28) propose such notions; m::rozcm.m like mey.QOmm, aviria
Diaz put them into practice. We see the wisdom Om. Wilson’s recom-
mendation to pay attention to “human rights according to mrm. mnﬁ.osw
and the intentions of the social actors, within the wider historica
constraints of institutionalized power” (Wilson 1997: 4). .

We have seen that certain Colombian Constitutional ﬂoc.z _:ammm
take their charge to respect the intent of the 1991 Oo:mﬁﬁccoﬂ quite
seriously (see Sdnchez 1997, 1998, 2000). Of course, %.6 Constitution
was framed within the context of western democratic ideals mz,m prac-
tices, so the Court’s perceived mandate to respect the country’s U_.::\
ethnic and multicultural nature extends only so far (see wm:mfa.mm
2004: 414—417). Some of the Court’s decisions are znsmﬁ.rm_mmm mcﬁ.:m.
ingly open to fundamentally different visions of justice, surprising

i _— T
"2 See Merry 2001 for a discussion of the international rights community’s essentialization of both
“culture” and “rights.”
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particularly in a country characterized by excessive amounts of impun-
ity and immunity. But this receptivity is perhaps not as paradoxical as it
seems at first. May be, in a setting where 98 percent of crimes go
unpunished, attention will very likely be riveted on cases that presume
a well-intentioned and functional judicial system, one capable of seri-
ously considering what indigenous special jurisdiction might mean.
Colombian citizens are seeing in action new forms of governmentality
that involve dispersed, graduated sovereignties. Some authors, like
Manuel Herngndez, suggest that these judicial processes, albeit unusual
and highly circumscribed, are providing an embryonic vision of a just,
tolerant, multicultural and intercultural” state and civil society - as
well, we must add, as a &mnoamism vision of unintended consequen-

ces’ that may appear when robust intercultural definitions of justice

and tolerance are actually put into practice.
My methodology has not allowed me to provide direct evidence of
the transnational influences on these interactions, but the indirect

human rights (see Goodale, Introduction, p. 22), “which requires the
projection of the moral imagination in ways that not only contribute to
how we can (and should) understand the meaning of human rights, but
also, at a more basic level, suggest that the emergence of transnationg]
networks takes places ‘in our minds, as much as in our actions’”
(Goodale, quoting from Boaventura de Sousa Santos 1995: 473).
Vulnerable indigenous populations in rural Colombia, in their effort
to find and maintain stability in a situation of tremendous violence and
government neglect, enlist particular traditions and authorize parti-
cular actors to carry out actions that without doubt challenge the
transcultural scaffolding of the human rights regime. If the opposite
of vulnerability is stability, we need to keep in mind that in Colombia
indigenous communities are anything but stable, and that the war is a
backdrop to every single event that led to the various packages of
legislation, treaty-signings, and governmental policy promulgations

that gave pueblos the territory and degree of autonomy they presently
T
enjoy.

” See Rappaport 2005 and Whitten 2004 for discussions of interculturality.
™ As Povinelli asks, “On what basis does a practice or belief switch from b

cultural difference to being repugnant culeyre?” (2002: 4).
See Jackson 2002a.

eing an instance of
75
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A great irony derives from the fact that war-weary Oo_oﬂgmﬁﬂrmmm
perceived certain pueblos to be presenting ways to resist So&oMQ
(despite at times terrible costs): ways to mnr_m,\.o Mo:mmsmcm _mmm ﬁrmm
thereby conquering, if only temporarily, the fear-induce rnmnm y that
a civil war can produce. These pueblos rm<.m shown t m_.orw_m:mm «
declare to those who violently challenge ﬁrm\: autonomy, o _&rﬁwrm
nomds” (“you will not advance farther”). In m_.rm eyes ofapue o_ m Mm e
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ment response to the violence perpetrated on the country’s p

over the last sixty years.
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